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Just what powers do the Queen and Prince Charles have to influence Acts passed by the Scottish Parliament? And, if we continue to have a monarch after independence, what powers should such a monarch have to influence Scottish legislation? 
At the end of August this year, the Guardian revealed that it had achieved some limited success in piercing the “edifice of state-enabled secrecy” that surrounds the powers of the royals. The Deputy UK Information Commissioner has ordered the Cabinet Office to publish an internal Whitehall guide which sets out the way in which the Queen and the Prince of Wales, also known as the Duke of Cornwall, are consulted before any Westminster legislation is introduced. The purpose of their being consulted is to ensure that any legislation does not harm their hereditary revenues, personal property, or private interest. 

Note that what the Information Commissioner has asked is only that the guide or manual should be released – nothing more. The public do not know and have no way of finding out what the royals may have asked to be changed in any legislation during the stages of a Bill. Accessing royal correspondence with government departments through freedom of information has always been difficult, but there used to be a possibility of some access as long as releasing the information passed the public interest test. However, in 2009 the last UK Labour government decided that the royals should have total exemption, and as a result in January 2011, special exemptions were written into the UK Freedom of Information Act granting absolute protection to the royals from public scrutiny. Scotland followed suit.
It is important to be clear about why these sweeping exemptions were granted to the royals.  The official reason is that freedom of information was not meant to apply to the private aspects of people’s lives, such as their private finances and their personal activities: according to this view, the royal exemption was just clarifying this position with respect to the royal family. However, there was widespread speculation at the time that the real reason for the exemption was to prevent the media and public knowing the full extent of the frequent correspondence between Prince Charles and government departments. It is widely rumoured that Charles in fact attempts to meddle regularly in matters which go far beyond his legitimate concerns as a private individual.  
One thing the Guardian did find out was that at the UK level, the Duchy of Cornwall was granted the right to be consulted on the Apprenticeship Bill. Civil servants at the Department of Business, Skills, and Innovation made an application to the royal household and the Duchy of Cornwall as they were concerned to know whether the royals, as employers, were happy with the creation of a statutory basis for apprenticeships. Even this very limited piece of information tells us that the royals are being consulted, and therefore have the power to influence legislation, in areas of general public policy.

Given that the Guardian’s enquiries related to Westminster, it is interesting to know whether arrangements as regards the royal family and legislative powers are the same in Scotland. 

In 1999, when the Scottish Parliament was set up, it originally operated under Standing Orders drafted by Westminster. The relevant section relating to royal powers, section 9.11, reads as follows:

“Where a Bill contains provisions, or is amended so as to include provisions, which

would, if the Bill were a Bill for an Act of the United Kingdom Parliament, require the

consent of Her Majesty, the Prince and Steward of Scotland or the Duke of Cornwall,

the Parliament shall not debate any question whether the Bill be passed or approved

unless such consent to those provisions has been signified by a member of the

Scottish Executive during proceedings on the Bill at a meeting of the Parliament.” 
This particular standing order was taken over by Scottish Ministers and the Scottish Parliament with no amendment when the Parliament came to approve its own standing orders.

To date, we do know that the Queen has been consulted on Scottish Bills relating to the following topics: salmon conservation; planning; the rights of relatives of mesothelioma (an asbestos related cancer) victims to compensation; and the Bill to introduce a minimum price for alcohol in Scotland. So we do know that the royal family is being consulted on an extremely wide range of issues as regards the legislation of the Scottish Parliament. But the public has no information on how it is decided which Bills are deemed to require consultation with the royal family, nor on what influence the royal family has actually had on Scottish legislation. 

Is this of legitimate concern to the ordinary citizens of Scotland? We argue that this is indeed a matter of great concern, and particularly so if the independence option presented to us in the referendum involves retaining the monarchy. If we are not told what the current role of the monarchy actually is, how can we be expected to sign up for a continuation of that unknown role in the future? Surely, those who envisage that there should be a role for a monarchy in a new Scotland should be setting out in detail what the role of the monarchy actually is now, and what role it should play after independence.
Specifically, those who favour retention of the monarchy should clarify how they propose the following issues should be dealt with.
First, there is the question of whether the monarchy should retain its exemption from Freedom of Information. It seems clear that it should not. Intervention and correspondence by royals, if kept secret, could lead to abuse of power. Their position gives them huge powers of influence and of patronage, and they therefore cannot be seen as private individuals.  Since their influence comes ultimately from the state, they are intrinsically part of the state machinery, and their correspondence should therefore be as open as that of any other government department. 
Second, should the monarchy have the right to be consulted, and to influence legislation at stages during the passage of a Bill. It seems clear from the little that we do know that the royal family is being consulted, both in relation to Westminster Bills and Scottish Bills, on an extremely wide range of matters. Even if one accepted that the Queen had a right to be consulted on issues which affected her as a private person, under what possible stretch of imagination could this extend to asbestos related disease or the price of alcohol. But in any event, why should the monarch as a private individual get more rights than any other private individual?

Third, there is the question of the status of the Queen in relation to taxes and subsidies. At present in the UK, the monarch is exempt from Inheritance tax. Would this continue in an independent Scotland? Further, although we know that the royal estates in Scotland obtain substantial EU agricultural subsidies, we are now no longer able to find out the amounts of the subsidies paid as the UK government regards the affairs of all of the monarch’s estates as relating to private individual information, and thus exempt from disclosure.

Fourth, what is to be done about the Crown Estates in Scotland? Under UK stewardship, exercised by the Crown Estates Commissioners, we have seen properties in Scotland sold, and the resulting revenues used to buy property for the Crown Estates in England. We have experienced years of disquiet and anger among Scotland’s coastal communities at the actions and inaction of the Commissioners. The recent recommendations by the Scottish Affairs Committee to devolve much greater control to Scotland were rebuffed by the UK government, with only fig leaf changes being made. In an independent Scotland with a continuing monarchy, would the crown estates be returned to the proper stewardship of the Scottish people, and managed by their representatives, that is, the Scottish Parliament? And would an independent Scotland reject the provisions of the UK Sovereign Grant Act, which essentially hypothecates 15% of the crown estate profits to the monarch.
The above issues are independent of the issues we already raised in our SI article of July 2012, about the Act of Settlement, which also need to be discussed. 

All the above issues need to be thoroughly aired and clarified. However, we are concerned that, in the run up to the referendum, there may well not be a proper discussion of the potential role of a monarch in an independent Scotland. There appears to be an undue willingness by certain members of the Scottish government to protect the status and powers of the royal family. For example, when we raised the issue of the Sovereign Grant Bill with the Cabinet Secretary for Rural Affairs and the Environment, Richard Lochhead, he replied,

“Our priority for securing a more equitable and sustainable basis for delivery of the Crown Estate Commissioner’s functions in Scotland will be to ensure that there is no detriment to the financial arrangements for the Royal Household under the Sovereign Grant Bill.” We did ask Richard Lochhead if he really meant this: the answer was yes. 
As regards the royal family, it appears Plus ça change, plus c'est la même chose.
Post script : On 18th September the Information Tribunal ordered the UK government to disclose copies of letters sent by Charles to government departments in 2004/05. The letters cover areas such as armed forces, architecture, agricultural policy, and “holistic” medicine. This is welcome, but note that, given the recent changes in Freedom of Information in England and Scotland, this type of correspondence will not be released in the future.
Note
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